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I. American Identity Crisis. 

The united States is currently embroiled in an identity crisis. The scope and reach of our federal 
government is constantly in question, and has been so, since the very inception of our nation. The 
question that has always been at the center of the great debate, of the character of our nation, is whether 
the government exists to care for the every need of the people; or, whether the government was created 
merely to promote an orderly society, in which people are empowered to achieve. The crux of this great 
debate can be found in Thomas Paine's famous pamphlet entitled "Common Sense". ' 

In "Common Sense" one of the earliest sections, Of the Origin and Design of Government in 
General, with Concise Remarks on the English Constitution; addresses the origins of governments 
and society. Thomas Paine raises a fundamental question, which has to be addressed, in order to 
promote a noble, positive, and virtuous society. Namely, are governments and societies one and the 
same? 2 Paine answers that it is clearly not the same. He states that the origins are different, and that the 
principles behind government are at odds with the principles of society. 3 Indeed, this seems very 
remarkable, because many, both in the Eighteenth Century, as well as today, would define government 
and society as being a singular entity. 

But, the truth of the matter is that society is wholly separate from government. Society is created from a 
natural order of things. 4 That is, that there is a natural law that exists despite the presence of 
government. Government, by its very nature, is at odds with society. This is because, like society, the 
government takes on its own persona, developing its own needs and requirements for it to function. 
These requirements are necessarily in competition with the rights of the people. Liberty can be viewed, 
in this sense, as the currency which government uses to perpetuate itself. Thus, even in the best of 
societies, a central rule giving government is perhaps, a necessary evil. 



1 Thomas Paine, Common Sense , 1776 http://www. ushistory. orq/paine/commonsense/index. htm last 
accessed 2/14/2013 at 10:50 a.m. 

2 Thomas Paine, Common Sense , 1776: Of the Origin and Design of Government in General, with Concise 
Remarks on the English Constitution, http://www.ushistorv.orq/paine/commonsense/sense2.htm last 
accessed 2/14/2013 at 10:52 a.m. 
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However, that still leaves the problem of the proper scope of this government. The modern debate turns 
on whether the Constitution is merely a device providing "negative rights" which hampers the provision 
of true egalitarian measures, and support for the underprivileged within our society. 5 This mindset 
assumes that the government is the provider, to the people, of their rights. This view is in contrast to 
those held by our Founding Fathers. Moreover, it is completely incompatible with the United States 
Constitution. 6 

In order to resolve this identity crisis, currently facing the United States, we must evaluate and examine 
the origins of our Constitutional system. 

II. Constitutional Origins. 

The Constitutional thought process, in the United States, actually predates the Constitution itself. The 
notions which are embedded within the Constitution were developed in England over several centuries. 
The first true underpinning of Constitutional ideology began with the Magna Charta in the Thirteenth 
Century. 7 The Magna Charta was an agreement, or compact, between King John I and the nobility of 
his realm, regarding their rights and the monarch's absolute power. With this monumental document, 
England sharply departed from the absolutist model of government, which had developed, and was 
firmly entrenched in France and other countries on the European Continent. 8 

It created an idea that sovereignty did not rest in the monarch alone. Rather, sovereignty existed equally 
between the monarch and a representative body called Parliament. The Magna Charta itself, initially 
applied such rights to land holding nobles only. However, the key principles that proved to be the 
foundations of the American Constitution and jurisprudential thinking were within the document. 

Chief among them, was the concept of "the rule of law", what we would eventually come to called "Due 
Process under the law". 9 The fundamental accomplishment of the Magna Charta was the notion that the 
citizens of a nation hold certain unalienable rights, which could not be taken away by a government 
without notice and a hearing. 10 Now, under the Magna Charta such ideas were extremely limited. The 
development of the English Bill of Rights proved to be extremely limited, as well. 11 Parliament could 
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overturn the rights of people quite easily, as such rights were not protected, in an expressly written, 
singular, concrete document. 12 This proved to be one of the many grievances that would, eventually, 
lead to the American Revolution; and, the establishment of the United States Constitution in 1787. 

Part of the problem, facing the American Colonists, was the belief that they were not being fairly 
represented in Parliament. The Monarch and Parliament, in England, argued that the Colonies had 
virtual representation, via Parliament in England. Of course, the problem with that solution is rooted in 
the fact that England was so far away, and lacked any true understanding of localized problems, which 
had developed within the colonies. 13 Moreover, the mother country viewed the rule of law differently 
than the Colonists did. Indeed, it was the great distances, and the communication limitations of the time, 
which lead to the Colonies developing their own representative bodies, such as the House of Burgesses 
in the Colony of Virginia. 14 

This lead to the eventual development of a unique identity for the Colonies, which was separate and 
apart from their British identities. Those differences, and the grievances held by the Colonists, especially 
pertaining to localized issues, would ultimately develop into the Constitution itself, after the Colonies had 
severed their familial ties with the mother country. 15 

Despite the emergence of a separate identity, the Colonists continued to view themselves as British 
Citizens entitled to all of the rights and privileges afforded unto them by that status. They continued to 
hold such beliefs even after the first shots of the American Revolution were fired in Lexington and 
Concord. Nevertheless, as the Revolution progressed, the Colonists quickly realized that in order to 
obtain true liberty, they would have to sever their ties with England. 16 

The Colonists were forced into this conclusion, due to the tenacity with which the mother country 
attempted to quash their efforts to address their grievances. It all started with the massive amounts of 
national debt amassed by England, during the Seven Years War, or, The French and Indian War, as it 
was known within the Colonies. The British had come to the conclusion that it was only just and right 
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that the Colonists be forced to pay for the defense of their territories. 

Up until this point in time, the American Colonies had never been taxed. The Colonists, not surprisingly, 
reacted quite negatively to the imposition of these new taxes. The worst of these initial taxes, which 
would eventually be called "The Intolerable Acts" 17 , was the Stamp Act. 18 This Act required every 
piece of paper within the Colonies contain a tax stamp. Thus, the colonists were forced to pay a tax on 
each and every piece of paper they used for writing letters, for publishing newspapers, almanacs, any 
paper was taxed. 

This lead to great unrest, within the Colonies; and, it ultimately lead to a boycott of British goods by the 
Colonists. This would eventually culminate with the Boston Tea Party. When another tax was 
implemented on all luxury goods, including tea, the Colonists were outraged. Parliament had abolished 
all of the other taxes, except for the one, truly lucrative tax, the tax on tea. Nevertheless, the Monarch 
and Parliament responded sharply to the anger of the Colonists, by blockading Boston Harbor; thereby 
making the prices of all goods increase exponentially. Moreover, the Crown refused to allow the 
colonists to settle in, and develop the frontier territories. 19 

The blockade would eventually lead to even more unrest, and would culminate with the Boston 
Massacre, and other clashes between the Colonists and Members of the Crown's government, directly 
leading to the declaration of Martial Law. However, the absolute insult, to the Colonists, was the 
elimination of their localized systems of government, such as local Magistrate Judges, and their legislative 
houses; and, then replacing them with crown appointed officials and virtual representation through 
Parliament in England, that drove the Colonists to revolt. 20 

By removing these localized systems of government, the Crown was saying that the Colonists were 
incapable of governing themselves. It also sent the message that they were not entitled to the same 
rights, liberties, and privileges which were afforded to those within the mother country. In a sense, the 
Crown had violated the key principle established in the Magna Charta, namely, Due Process under the 
law. The Crown did not give the Colonists notice and a hearing, before removing their localized sources 
of government. Rather, King George III established an inefficient centralized system, which required 
direct authority from the mother country. 
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This was the grievance that would ultimately lead to the establishment of the separate American Identity. 
Indeed, this is the debate that is still raging in America today. The federal government (Congress, and 
the President, as well as the federal judiciary) have taken the place of the Crown and Parliament. It has 
become the new central authority which controls taxation and limits the ability of the American people to 
achieve their ultimate goals, aspirations, and hopes. 

In a very real sense then, we have merely replaced a distant centralized government with a centralized 
government closer to home; yet, equally ill equipped to address localized needs and issues. Therefore, it 
appears that we are in the same situation now, that we have been in since the inception of our country. 

Now that a basic foundation for the development of the American Identity has been established, we 
must next examine the tools that were instituted, in order to ensure that America did not fall into the 
same predicament, which lead to the Revolution in the first place. 

III. The Articles of Confederation, and The Constitutional Convention of 1787. 

The Continental Congress began drafting a document, which would legitimize their sovereignty to the 
world, in mid 1776. This document would come to be known as The Articles of Confederation, and 
Perpetual Unity; and, would be ratified in 1781. 21 

The Articles of Confederation represented the Colonies original attempt to create a Constitution. Unlike 
the Constitution of 1787, the Articles of Confederations created a loose association of thirteen 
independent "states". 22 The central government lacked the authority to levy taxes, raise a standing army, 
and lacked an office of the presidency, and a judiciary. The reason for this was the fear that having such 
a centralized authority would ultimately result in the several states losing their own sovereignty. 23 

The Articles of Confederation supported the several states raising their own militias, which could band 
together in times of war, and firmly established the notion that absolute sovereignty was held by the 
states, except for certain rights and duties delegated to the Confederacy. 24 

The Articles of Confederation were viewed as too weak by many of the Federalists. 25 ' The Federalists 
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feared that the Confederation would lack the power to raise enough capital to pay off America's 
mounting war debts; and, that without a standing Army, the British could, in time, invade and reconquer 
the fledgling nation. 27 Thus, in September of 1787, delegates met in Philadelphia, and began drafting 
what would become The Constitution of The United States. 

This new document was drastically different from the Articles which it replaced. It provided for the 
establishment of not only a legislature, but also the Executive and Judicial branches of government. The 
Constitution allowed for the creation of a standing Army, and for the levying of taxes. 28 29 However, it 
preserved the the notion that the several states were co-sovereigns with the newly established federal 
government. 30 Moreover, it kept the requirement that the federal government must trace its authority to 
govern, back to a specifically enumerated power within the Constitution itself 31 

Despite having built in safeguards against the consolidation of power by the federal government (namely 
the separation of powers between the three branches of government) , many of our Founding Fathers 
feared that there were not enough limitations placed on the federal government. 32 Consequently, a 
compromise was reached between the Federalists and Antifederalists. That compromise was the Bill of 
Rights. 

IV. The Bill of Rights. 

The United States Constitution is structured with the Preamble, which clearly states the intentions that 
the Founding Fathers had with regard to the scope of power and governing ability of the federal 
government. This is followed by the Articles of the Constitution which develop the three branches of 
government, and provide the powers possessed by those branches of government. However, the 
Constitution initially did not contain a bill of rights. 
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The Antifederalists feared that the Constitution, lacking a bill of rights, would allow the federal 
government to steadily increase its power at the expense of the sovereignty of the several states. They 
believed that the federal government could achieve this through exploiting some ambiguities in the 
language used to compose the Articles of the Constitution. 33 Indeed, one fear was that the necessary 
and proper clause, found in Article I section 8 clause 18, could be used to expand the powers of the 
federal government ad infinitum. 34 

Therefore, it was decided that certain limitations must be placed upon the scope and power of the 
federal government. 35 The Federalists, initially refused to incorporate a bill of rights into the Constitution, 
because they believed that the Constitution, by its very nature, already possessed enough safeguards to 
ensure that the Federal government would not encroach upon the sovereignty of the several states. 36 
Moreover, the federalists feared that by including a Bill of Rights, they would limit the rights of the 
people to those contained within the Bill of Rights. 37 That was the beginning of the notion that the 
Constitution provides rights to the people. 

However, this concept is clearly erroneous, because the Constitution's preamble, in connection with the 
Declaration of Independence, clearly states that the rights of the people are endowed in them by their 
creator, and not by any governmental entity. This makes perfect sense, because if a government is the 
arbiter of rights; then the government can also take those rights away. 

The rights held by the people are unalienable. Those rights were clearly indicated as the right to life, 
liberty, and the pursuit of happiness; which is an expansion upon John Locke's right of property. 38 
These rights cannot be taken away from the American people without the proper application of Due 
Process under the law. 

This ties the Constitutional philosophy back to the original Magna Charta, which established Due 
Process under the law. Thus, under this system, the United States was not to be a government of men. 
Rather, it was to be a nation of laws, so that all men were treated equally under the law. Therefore, 
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there would be no difference between the President of the United States, and an average citizen. 
However, this began to change when there were additions to the governmental power, which were 
outside the scope of the Constitution. Namely, sovereign immunity. 39 

The Founding Fathers, themselves, were opposed to Sovereign Immunity, but feared that the people 
would enter into litigation with the federal government over trivial matters. 40 This concept had its roots in 
the infallibility of an absolutist king, the very type of system that the nation had fought its revolution to 
escape from. 

Therefore, there were concerns as to whether the scope of the federal government, would expand 
beyond the Constitution through the use of clauses, such as the commerce clause 41 , while claiming that 
the power was enumerated to the federal government, by the Constitution itself 42 The reason that the 
federal government cannot reach beyond the four corners of the Constitution itself, is because of the 
Supremacy Clause. 

Article VI of the United States Constitution clearly states that the Constitution itself is the supreme law 
of the land. While it also states that federal laws and statutes passed under the auspices of the 
enumerated power of the Constitution are the supreme law land. Such statutes are secondary to the 
Constitution itself. And, if any such law is contrary to the terms of the Constitution itself, then those laws 
themselves are null and void; as they cannot be contrary to the very source of authority, from which 
those laws were made. 

V. The Judiciary's Encroachment On Constitutional Identity. 

Of course, encroachments on the original intent, held by our Founding Fathers, regarding the United 
States Constitution, were not merely limited to Legislative acts. Indeed, one of the largest 
encroachments upon the original scope and power of the Constitution was perpetrated by the Judiciary. 
In 1803, Chief Justice John Marshall, in his infamous Marbury v. Madison 43 opinion, expanded the 
scope and power of the Judicial branch of government, beyond the powers enumerated to it by the 
Constitution. 
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The Constitution provides for the power of the federal courts in Article III. 44 Moreover, Article I § 8 45 , 
also provides for the creation of more specialized courts, such as the Bankruptcy court. However, 
nowhere within the four corners of the Constitution, does it provide for the power of judicial review of 
the activities of the co-equal branches of government, much less over activities of the several states. 

46 

The court gained this power simply by giving said power to itself. That is, in Marbury v. Madison 47 , the 
Supreme Court gave itself the authority to determine the Constitutionality of actions taken by the 
co-equal branches of government. This power was later expanded to extend to the states through 
another Supreme Court Decision, Martin v. Hunter 's Lessee 48 . Those two early Supreme Court cases 
drastically increased the power and influence of the Supreme Court; and none of those powers were 
vested in the court by the Constitution. 

This was the beginning of a very dangerous precedent, which has allowed for the court to assume the 
role of a second legislature. 49 Thus, the court has expanded its power to such a degree, that it can 
overturn entire pieces of legislation with a single decision. What's worse, Supreme Court Justices are 
not accountable to the electorate. They are appointed by the Executive, to serve for life terms, so long 
as they are in good health and behavior. 

Consequently, there is little incentive to listen to the will of the people. Indeed, these appointed officials 
can overturn the will of the people, with a single decision. By expanding the fundamental scope of its 
power, the Supreme Court has positioned itself into a place of nearly absolute power. Of course, this 
was never what the Founding Fathers had originally intended to have happen. Thomas Jefferson held the 
belief that the court was to be a final method of addressing grievances, that would otherwise not be 
addressed. That is, he held the view that the Supreme Court should not hold Stare Decisis powers. 
Rather, the decisions of the court should be binding only upon those parties, who actually brought the 
complaint in the first place. 

That sort of limitation on the Supreme Court is more fitting with what the Founding Fathers had 
originally intended. 50 The court was never intended to have the power to create law. Yet, in recent 



44 I/. S. Const. Article III § 1. 

45 U.S. Const. Article I § 8. 



46 Marbury v. Madison, 5 U.S. 137 (1803). 

47 IBID. 

48 Martin v. Hunter's Lessee, 14 U.S. 304 (1816). 

49 Jon Roland, How Stare Decisis Subverts the Law. June 10, 2000 
http://constitution.org/col/0610staredrift.htm last accessed 2/15/2013 at 9:26 a.m. 

50 James L. Golden, Allen L. Golden, Thomas Jefferson and the Rhetorik of Virtue , Rowman and Littlefield, 
Oxford England. 2002. p. 296 



memory, the court has done exactly that. The court has continued to expand its power, ever since it 
ordained itself with the power of judicial review. 

Moreover, the court has positioned itself into creating new rights. It has done so by claiming that 
entitlement programs are property rights. 51 This is the very sort of "strained interpretation" that the 
Antifederalists warned us of 52 The court, specifically; and the federal government generally, are 
expanding the scope of their power, by completely changing the meanings of the words within the 
Constitution. 

For instance, the Supreme Court's interpretation of the Fourth Amendment's limitations on warrantless 
searches, has been riddled with so many exceptions, that the Fourth Amendment hardly protects against 
unreasonable searches and seizures at all. 53 By stretching the interpretation into absurdity, the courts, 
and the federal government are attempting to change the very character of our nation, and thus change 
the Constitutional identity of the nation as well. 

The Constitution serves more than merely being basic building block of our governmental system. 54 The 
Constitution is the very source of our governmental system. 55 Thus, when the government, which must 
receive its authority from the Constitution, abridges, reinterprets, or ignores the Constitution; then that 
government is an illegitimate government, and its laws and orders are invalid. 56 

VI. Tenets of Federalism: Relation between the Federal Government and the Several States. 

As previously mentioned in this document, one of the primary arguments of the Revolution was securing 
governance at a local level. This is clearly demonstrated in the relationship that was established between 
the several states and the federal government. That is, the several states are said to hold plenary, or 
absolute authority. 57 The states, except for certain restrictions found in the Constitution, do not have to 
draw their legislative authority from a power enumerated within the Constitution itself. This is because 
the states are governed by their own constitutions. (The original reasoning behind this was that the 
colonies had separate constitutions, predating the ratification of the United States Constitution, and this 



51 See Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972). 

52 Antifederalist Papers # 22 http://www.thefederalistpapers.org/antifederalist-paper-22 last accessed 
2/15/2013 at 9:30 a.m. 

53 See Bond v. U.S., 529 U.S. 334 (2000); see also, Kyllo v. U.S., 533 U.S. 27 (2001); see also, Delaware v. 
Prouse, 440 U.S. 648 (1979) — among many others. 

54 Definition of Constitution, The Free Legal Dictionary Online 
http://legal-dictionary.thefreedictionary.com/Constitution last accessed on 2/15/2013, at 9:43 a.m. 

55 IBID. 

56 U.S. Const. Article VI. 

57 See, Hodel v. Virginia Surface Mining & Reel. Ascn., 452 U.S. 264 (1 981 ). 



ideology was extended to states which were admitted to the Union, after the Constitution's ratification.) 

Moreover, the Tenth Amendment also provided that any rights and duties which were not specifically 
enumerated to the federal government are reserved to the several states, and the American people 
respectively. 58 Thus, the relationship between the several states and the federal government was meant 
to be co-equal. In other words, the federal government was never intended to have the ability to 
completely subvert the authority of the states. Indeed, this view was expressed in many different aspects 
of the law. 59 

This relationship is seen in the legal concept of "general police powers". 60 The general police powers 
are the powers conferred onto the states pursuant to the Tenth Amendment of the United States 
Constitution. 61 The general police powers allow the state governments, and where delegated to their 
subdivisions, county and municipal governments, may enact laws to support the health, safety, morality, 
and general welfare of their constituents. Such powers are extremely broad, and demonstrate the 
plenary authority held by the several states. 

The federal government, on the other hand, has no such general police power. This is because, as 
previously mentioned, the federal government is restricted to justifying its authority to enact laws based 
upon specific authority enumerated to it by the Constitution. 62 Consequently, in theory, the federal 
government is prohibited from making certain laws based upon a general police power. That being said, 
the federal government does hold such authority over federally held territories, such as Washington D.C. 
and military bases, as well as the national parks. 

The federal government has sought ways to circumvent this requirement. One of the ways that it has 
been able to do so is through the power of the purse. 63 That is to say, that the federal government may 
essentially require the state governments to enact certain measures, that Congress believes is in the best 
interest of the health and welfare of the people, by attaching such conditions as prerequisites to the 
expenditure of federal aid and money to the states. 64 
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Therefore, if the governments of the several states refuse to implement the conditions imposed on 
federal funding, by the federal government; then, the federal government, through its power of the purse, 
may deny the funding to the states, for projects such as the Interstate freeway system. The states have 
virtually ceded their sovereignty to the federal government by seeking ever increasing amounts of federal 
funding and aid. 

Thus, the states are virtually held in bondage to the federal government, and have allowed themselves to 
be burdened by increasingly intrusive federal mandates. Again, this completely changed the dynamics of 
the relationship between the federal government and the several states, and perverts the original intent 
that the Founding Fathers had for such relationships. 

Consequently, unelected federal officials are now able to claim superiority over any state laws which are 
contrary to the requirements that were attached to the receiving of federal funding. 65 Moreover, it has 
resulted in increased federal law enforcement agencies, and in the erosion of state sovereignty. These 
were all concerns that were voiced by the Antifederalists, during the period leading up to the ultimate 
ratification of the United States Constitution. 66 

The original scope and powers of the federal government was not nearly as expansive, or broad, as it is 
today. The purpose of the federal government was merely to protect the national borders, and to ensure 
the security of interstate commerce, while having the authority to print and coin a standard currency for 
such commerce. 67 

The state governments were to hold absolute authority over the laws, and enforcement thereof, over 
their respective citizens, while the federal government acted to ensure that such powers were protected. 
68 Indeed, this original scheme is clearly evidenced by the way in which United States Senators were 
once selected. Under the original Constitutional scheme, Senators were not directly elected, by the 
population. Rather, United States Senators were appointed by the legislatures of the several states. 

The purpose behind this scheme was to ensure that both the interests of the American people, as well as 
those of the states, were equally represented in the federal government. Therefore, if a Senator 
supported a piece of legislation, which served to limit the power of the state, or harm its influence in 
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some form or fashion, then that Senator could be removed pursuant to an act of the state legislature. 

The people's will could still be upheld via the state level elections of their state legislatures. This meant 
that, in an indirect way, members of the United States Senate, were still accountable to the will of the 
people. However, this structure was destroyed by the passage of the Seventeenth Amendment to the 
United States Constitution. That amendment removed the state's power to select their respective 
senators; and, placed the selection of United States Senators directly in the hands of the people, 
pursuant to a direct election. 69 

Consequently, the two houses of the federal legislature became nearly identical, separated only by some 
minor differences in the duties held by each respective representative body within the legislature. 
Senators were thereby given carte blanche to seek federal expenditures, for certain voting blocks within 
their constituency, irrespective of whether such measures were damaging to state interests or not. 

As a direct result of this change, the state government's power was eroded. Moreover, the changes 
implemented by the Seventeenth Amendment, were in addition to other changes to the relationship 
between the several states and the federal government, which were introduced after the close of the 
American Civil War. Namely, the Thirteenth, Fourteenth, and Fifteenth Amendments to the 
Constitution. 70 

Those amendments, which dealt with issues ranging from slavery, to the right to vote, greatly diminished 
the power the states held, and operated in direct contradiction to the Tenth Amendment. However, 
since they were amendments to the Constitution, it has been argued that they were implemented via the 
avenue of change that the Founding Fathers had provided; that is, the amendment process. 

However, the Sixteenth and Seventeenth Amendments were enacted in such a way, that their legitimacy 
is questionable at best. 71 Thus, by application of these new amendments, the character of the American 
Nation was drastically changed, and it seems that the original intent of our Founding Fathers was lost in 
the threshold. 

VII. Perversion of The Commerce Clause: Further Erosion of States' Rights. 
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The Antifederalists, as previously mentioned in this document, warned of the unchecked expansion of 
the federal government pursuant to lose interpretation of the Commerce Clause. 72 The Antifederalists 
views on this were almost prophetic, because during the 1930's and the Great Depression. Franklin 
Roosevelt had managed to intimidate the court with threats of a court packing scheme, which would 
allow his perspective to be forced through the Judiciary. 73 In response to this threat, the court began to 
drastically change the interpretation of the Commerce Clause, thereby giving the federal government 
vastly more authority and power than was originally entailed in the Constitution. 

That is to say, that the federal government could regulate on the authority of the Commerce Clause, 
found in Article I § 8 cl 18, to regulate activities which were normally not thought to be within the 
confines of commerce. Thus, by 1942, when the Supreme Court decided the case of Wickard v. 
Filburn 14 , the court upheld the Agricultural Adjustment Act of 1938, seeking to stabilize the wide 
fluctuations affecting the market price of wheat. The court interpreted the Commerce Clause as 
extending to activities which were not directly related to Commerce; so long as, the activity, in the case 
of Wickard, growing wheat for the farmer's own private use, would indirectly have an affect on the 
stream of commerce. This would thereby relegate it to the authority of Congress to regulate the activity 
as it substantially affected commerce. 

This completely changed the relationship between the states and the federal government; but it also 
affected the rights of individuals to engage in certain activities, for their own personal and private uses. 
Consequently, since the time of the Wickard decision, the court rarely ever overturned a law which was 
based on the Commerce Clause grounds. Thus, the scope of the federal government, and its power to 
regulate activities, which had traditionally been reserved to the states was vastly expanded. Moreover, it 
resulted in the federal government discovering another work around for the enumeration of powers 
restraint, placed upon them by the Constitution. 

Therefore, the court would no longer limit the legislature's ability to create new law, in areas that 
seemingly had no effect upon commerce. Fortunately, this began to change with the watershed case of 
United States v. Lopez 75 In Lopez, Chief Justice Rehnquist stated that the activity,merely possessing a 
gun within a school zone, did not substantially affect commerce, as it was not a commercial activity. 
Consequently, the act was not allowed by the Constitution, as it was not enumerated to the federal 
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government, because the activity was not commercial in nature. 

This began the reduction of the Commerce Clause and the enumeration to the legislature to have carte 
blanche to create such laws. However, the Commerce Clause continues to be an area of contention 
with respect to the erosion of states' rights, and allowing the legislature to circumvent the lack of a 
federal general police power. The states are now, more than ever, subject to preemption by the federal 
government. 

The federal government can claim that all of its acts preempt state law authority to govern, based on the 
existence of Article VI of the Constitution's Supremacy Clause. Thus, the court, again gave great 
deference to the federal government, at the expense of the sovereignty of the several states. 

VIII. Federal Taxation: a Weapon Against States' Rights. 



One of the extremely shocking methods to subvert the rights of the several states, is the inability for state 
governments to levy taxes against federal property, and contracts. 76 The federal government, on the 
other hand, is free to tax state activity, and does so readily. This lack of balance is completely 
contradictory to the original scope of the federal government. 77 

The Founding Fathers had never intended for the federal government to have absolutist authority over 
the several states. Indeed, such a scenario is completely contrary to the original tenets of federalism, and 
the spirit found within the Tenth Amendment. However, the current activities of the federal government 
has shifted so far astray from the original intent, that the current form of government would be nearly 
unrecognizable to the Founding Fathers. 

Federal taxation has been used as a weapon against no only the states, but also the citizens. 78 The 
federal government can use its extensive, and nearly incomprehensible tax code to punish behaviors that 
the government deems undesirable. Moreover, the government may also use this code to reward certain 
special interest groups, while excluding others. 



76 Garrett Epps, The Atlantic Online edition, If a Government Can't Tax , Is It Really a Government? 
http://www.theatlantic.com/national/archive/2012/08/if-a-government-cant-tax-is-it-really-a-government/26081 
1/# last accessed 2/15/2013 at 12:54 p.m. 

77 U.S. Const. Preamble; U.S. Const. Amendment X. 

78 Salon, Online edition, February, 20, 201 1 : Michele Bachmann Calls U.S. Tax Code a Weapon of Mass 
Destruction, http://www.salon.com/2011/02/20/bachman_tax_code_wmd/ last accessed 2/15/2013 at 12:59 
p.m. 



This sort of behavior is the epitome of corruption, and it runs rampant within the halls of our federal 
government. Another alarming characteristic of the federal government is the lack of a requirement to 
create a balanced budget. The majority of the several states have such requirements embedded in their 
state constitutions. However, no such requirement is placed on the federal government. 

As a direct result of this, the federal government has managed to amass a staggering amount of debt 79 , 
and can simply waive any prior Congress's attempt to curb future spending, by simply not following such 
laws. They can circumvent this by passing new laws which merely invalidate the older laws. 

Consequently, the American people are forced to bear rapidly increasing tax burdens, while the 
government itself does nothing to curb its out-of-control spending. The results of such behavior will be a 
continued erosion of the character of this nation, and will result in economic ruin for the nation. The 
federal government's stance on taxation is a striking departure from the revolutionary spirit, which lead 
to the birth of this nation. 

That is, the federal government is constantly seeking to increase the amount of taxes that its citizens pay. 
The American Revolution was fought to get away from such heavy taxation. Yet, the government that 
our Founding Fathers created has changed to such a degree, that it has become the very thing that they 
fought against. 

The outlook for the future, as conditions currently stand, is bleak at best. The federal government is 
incurring massive amounts of debt, which are unsupportable. The government's response of printing 
even more currency, and issuing worthless bonds, serves only to create inflation; and to further weaken 
the U.S. Dollar. 

Worse yet, this is on top of all the other encroachments, which were previously mentioned in this 
document. The very identity of the United States is currently under threat. The tenets of federalism are 
being ignored, and the federal government is utilizing its tax code in such a way as to increase its power. 

These threats to our nation threaten the stability of the entire governmental system that our Founders 
created; and, it also threatens the entrepreneurial spirit of the American people. The government itself 
views society and government as the same thing. It has completely rejected the explanation that Thomas 
Paine provided for the revolution, and has adopted the view of the Crown and Parliament, from that 
era. 
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Thus, it would seem that America has gone full circle in the span of 240 some odd years. That, in and of 
itself, is a tragedy. It means that the fruitful gift of liberty, that was handed down to us by our ancestors, 
may not be available in the future. It certainly means that the United States, as we know it, may never be 
the same. 

However, one nagging question continues to present itself continually. How did it come to this? Surely, 
the American people would never let their treasured civil liberties, and limited form of government be 
eradicated by a power-hungry centralized government. Yet, that's exactly what has happened. The 
people have become embroiled in such a complicated lifestyle, worsened by the complex nature of the 
tax code; that, in order to make ends meet, they are unable to be as vigilant, as our Founding Fathers 
were. 

Such a scheme is done purposefully, in order to weaken the resolve of the people, and to increase the 
power of the federal government. Thus, the same struggle that lead to our Revolution, is continuing to 
haunt and affect our nation today. 

IX. Conclusion. 



In summation, it is clear to see that the Founding Fathers had intended for the character of America to 
be defined by the maximum amount of liberty, with the minimum amount of governmental encroachment. 
However, as the nation has gone through its history, the overall character of the nation has begun to 
change. As it has done so, the original vision which was held for the nation, has faded dramatically. 

The United States continues to face an identity crisis which it has faced since its inception over two 
centuries ago. Nevertheless, it is clear that the federal government's scope of power does not include 
caring for the underprivileged, through government mandated redistribution programs. Moreover, it is 
not the purpose of the federal government to take care of all ailments which afflict the population of the 
United States. The government has strayed so far from its original purpose, and scope; that many of the 
younger generations are now beginning to believe that the government's purpose is to care for them, and 
to provide them with entitlement programs. 

But, as has been shown throughout this document, nothing could be further from the truth. The original 
purpose, and therefore, the only valid purpose of the federal government, is to protect our borders, and 
to ensure that interstate commerce is uninhibited. Yet, with current immigration policies, or lack thereof, 
and the government's use of the Commerce Clause to overly regulate businesses, means the federal 
government is doing the exact opposite, of its intended purposes. 



Moreover, the federal government is also seeking to restrict certain rights and privileges, which are 
protected by the Constitution. The most glaring example of this is the recent attempts to abridge the 
Second Amendment to the United States Constitution, which guarantees the right of the people to keep 
and bear arms. 

So long as the government continues on its current path, then it is clear for all to see that it is no longer 
the same government that was created by our Founding Fathers. It is also evident, that this government 
is purposefully attempting to change the character of this nation, and thereby corrupt its Constitutional 
Identity. America can only restore her identity, when her character, and Constitution are restored, and 
held with the proper respect that they deserve. 



